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PLAN FOR TODAY 
´ 1) Business: Two assignments 

´ Complete a survey & email it to me by tomorrow 
(T) at 6 pm 

´ Read the opinions of Leonard & Butters, focusing 
on the genre. [Later addition: Also read the 
sample retainer.] 

´ Grice and Austin? [Later addition: Info on Grice is 
posted; We’ll discuss Austin class on Th.]  

´ 2) Some background information 
´ 3) Today’s readings and your responses to them 
´ 4) How the process unfolds 



SOME USEFUL BASIC TERMS 
´ CIVIL CASES: cases involving private disputes between 

persons or organizations; most trademark cases and 
defamation cases are civil cases. 

´ CRIMINAL CASES: cases involving an action considered to 
be harmful to society as a whole. These cases are 
brought by the state or federal government; they are 
often brought on behalf of “the People” or, in the 
Commonwealth, “the Crown.” They can lead to jail/
prison sentences. 

´ ADMINISTRATIVE CASES: cases involving administrative law, 
particularly disputes about the exercise of public power. 
(Are official acts consistent with the law?) The recent 
trademark case involving The Slants, an Asian American 
band, fell into this category. 

´ MEDIATION: a form of alternative dispute resolution 
typically involving a 3rd-party mediator who assists in 
negotiating a settlement. 



´ JURISDICTION: (who gets to speak for the law) In the US, 
areas of jurisdiction apply to local, state, and federal 
levels. The term is often used colloquially to refer to the 
geographic area a court has authority over.  

´ PLAINTIFF: in a civil case, the person (including an entity or 
government) bringing a case against another in a court 
of law; the person filing the complaint. 

´ DEFENDANTS: the person against whom a civil case (i.e., the 
person being sued) or criminal case (i.e., the accused)is 
brought. 

´ PROSECUTION: the government’s lawyer(s) in a criminal 
case 

´ COUNSEL: lawyer(s) conducting a case 
´ OPPOSING COUNSEL: the attorney(s) for the other side, 

whichever side you’re on  



´ (LEGAL) THEORY:  (as the term gets used in conversation 
among attorneys and between them and expert 
witnesses) the arguments each side will put forward in 
arguing its case based on existing case law. (In short, 
its meaning is quite different from the way social 
scientists use the term.) 

Source: Most of this info is adapted from various Wikipedia entries. 



TRIERS (OR DETERMINERS) OF FACT AND 
TRIERS OF THE LAW 

		 Trier	of	fact	 Trier	of	law	
Jury	Trials	 Jury	 Judge	
Bench	Trails		
(No	jury)	

Judge	 Judge	



BACKGROUND ON THE US LEGAL SYSTEM 
´ The system is an adversarial one (in contrast to an 

inquisitorial one or one based on Islamic Sharia). 
´ In an adversarial system, the court seeks to be an 

impartial referee between the prosecution and the 
defense. In an inquisitorial one, the court is involved in 
investigating the facts of the case. 

´ The legal system is based on the common-law 
tradition, with a focus on precedents, (in contrast 
to the civil-law tradition). 



Source: Maximilian Dörrbecker (Chumwa), https://en.wikipedia.org/wiki/ 
Common_law#/media/File:Map_of_the_Legal_systems_of_the_world_(en).png 



KINDS OF US COURTS & FUNCTIONS 
Trial Courts Initially hear cases & review 

evidence & testimony to 
determine the facts of the case 

Appellate Courts/ 
Courts of Appeal 

Usually restricted to examining 
whether lower court made the 
correct legal determination 

Supreme Court Primarily reviews the decisions 
of the intermediate courts. 
Court of last resort. 

Source: https://en.wikipedia.org/wiki/Appellate_court 



´ Until the US Supreme Court rules on an 
issue, the holdings of our 11 district and 
appeals courts function as precedents. 

´ This situation yields a patchwork of 
decisions on many specific legal issues 
(e.g., “Speak English Only in the 
Workplace” rules). 





SETTLING OUT OF COURT…. 

Discuss the questions below with a couple 
of classmates: 

´ Most cases are settled out of court (that is, 
there is no trial). 
´ Why might this be? 

´ What are the advantages of such a situation? 
For whom? 

´ What are the disadvantages of such a 
situation? For whom? 



WHAT FORENSIC LINGUISTS DO 
1)  Offer advice to attorneys about language-related 

issues in a case 

2)  Opine: Offer (written) opinions and support them  

3)  Give sworn testimony during a deposition by 
opposing counsel 

4)  May assist the attorney during the deposition of 
experts for the opposing side 

5)  May testify in court if the case goes to trial 



ISSUES WITH REGARD TO EXPERT WITNESSES 
´ 1) Is an expert witness needed? 

´ Courts (i.e., judges) get to decide whether the 
testimony of an expert is needed.  Opposing 
counsel will often argue it isn’t, or they may 
employ one or more experts. 

´ 2) Is the proposed expert qualified to offer 
testimony on the issues at hand, or can they 
be impeached? 
´ Opposing counsel will sometimes try to 

impeach an expert, generally in subtle ways. 



AINSWORTH (2000, p. 282) 
´ [Experts] are seen to have specialized 

knowledge that could assist the trier of fact—
generally the jury—to better understand the 
evidence and issues. As a result of their special 
status, experts are allowed to do things that 
ordinary ‘fact’ witnesses cannot—they may give 
opinions about the interpretation to be given in 
evidence, they can testify about facts outside 
their own personal observation, and they can 
even take into account information that would 
not otherwise be admissible in court in forming 
their opinions (F.R.E 702 et seq. 1975)   



QUALIFYING AS AN EXPERT: DAUBERT 
´ US Supreme Court 1993. DAUBERT V. 

MERRELL DOW PHARMACEUTICALS. No. 
92-102. SUPREME COURT OF THE UNITED 
STATES. 509 U.S. 579; 113 S. Ct. 2786  

´ “In this case we are called upon to 
determine the standard for admitting 
expert scientific testimony in a federal trial.”  



 

´ Falsifiability and testing 

´ Peer review and publication 

´ Error rates 

´ Standards controlling technique’s 
application 

´ General acceptance by expert 
community 



FRE (FEDERAL RULES OF EVIDENCE), RULE 702 
(AS AMENDED 2000) 

´ if scientific, technical, or other specialized 
knowledge will assist the trier of fact to understand 
the evidence or to determine a fact in issue,  
a witness qualified as an expert by knowledge, skill, 
experience, training, or education, may testify 
thereto in the form of an opinion or otherwise,  



´ if  
(1) the testimony is based upon sufficient 
facts or data,  
(2) the testimony is the product of reliable 
principles and methods, and  
(3) the witness has applied the principles 
and methods reliably to the facts of the 
case. 



HOW THE COURTS SEE EXPERT TESTIMONY 

´ Courts understand that some expert 
testimony is less than perfect. 

´ In the interest of justice, courts tend not to 
let the perfect be the enemy of the good. 

      

     Edward Cheng, 2012 



TODAY’S READINGS 
´ 1) Are there parts of the readings that were 

unclear to you, that you want to learn more 
about, or that you want to discuss together? 

´ 2) Were there aspects of the readings that 
surprised you? Things you had never 
considered before? 

´ 3) Based on these readings, what advice might 
you give a colleague who told you they’d 
been asked to serve as a expert witness and 
were doing so for the first time? (In your group, 
come up with a list of 5 things to share with the 
class along with a justifications for them.) 



THE PROCESS UNFOLDS:  
HANDLING INQUIRIES 
´ You get a call or email from an attorney 

about a case, what do you do then? 
´ Assessing the fit 
´ Discovery 
´ Payment 

´ Attorneys’ contaminating the pool of 
possible witnesses 

´ Recommending someone else if you’re 
not able to take the case for any reason 



ASSESSING THE FIT 

´ 1) Do I have expertise in the specific area(s) 
relevant to this case? 

´ 2) Can I do the required work necessary for 
the case in the timeframe specified by the 
attorney who has contacted me? 

´ 3) Could I possibly have any conflicts of 
interest? 

´ 4) How do I feel about working on this case? 
With this attorney? 



DISCOVERY: WHAT THE OTHER SIDE GETS 
ACCESS TO 
´ Rules vary by jurisdiction 

´ Rules continue to evolve 

´ Ask whether notes (even notes you take 
during the initial conversation), post-its, 
marginal comments on document you read, 
emails, text messages, and drafts are 
discoverable.  

´ Be particularly circumspect in all emails. 



PAYMENT 

´ +/- a retainer (and a sample) 

´ hourly rate vs. day rate when you travel or 
testify 

´ other expenses—travel, etc. 



WHAT WOULD YOU TELL THE ATTORNEY? 
´ A local attorney has contacted you about a 

case their firm is working on. They say that 
they found your name on the Internet and 
that they noticed that you have some 
experience in forensic linguistics  and you 
have knowledge of Mexican American 
language issues, including codeswitching. 
The case they want help with involves a US-
born Mexican American who claims he has 
been discriminated against in the workplace
—in legal terms, that his is a “hostile 
workplace environment.” 



´ You meet with the attorney to discuss the case.  At 
this point, there has been no talk of payment for 
services. The attorney asks you to read a number of 
legal documents—some are the legal charges 
themselves and others are sworn depositions by co-
workers and managers. They want you to see if you 
can find linguistic evidence of hostility toward this 
worker in any of the depositions in particular as the 
issues are framed in the charging documents 

´ You agree to do so and agree on an hourly fee and 
a deadline for reading the documents, and you set 
an appointment for a second meeting a few days 
later. 



´ As you read over the depositions, you find 
plenty of evidence of what you, as someone 
trained in sociolinguistics, would consider 
racial animus expressed through language 
and gesture: the use of certain ethnically 
based pejorative terms about the employee, 
the use of Mock Spanish and what we might 
term mock codeswitching, comments about  
and gestures regarding the employee’s 
purported sexual behavior that calls into 
question his heterosexual masculinity, etc. 



´ At the same time, you find evidence that the 
employee himself has engaged in potentially 
problematic behaviors with regard to other 
employees, African Americans and recent 
immigrants to the US. While some of these 
behaviors are more subtle, clear evidence of 
them is nevertheless present in the information 
you have been given. For example, as reported 
by co-workers who do not speak Spanish, he has 
made comments about “los chinitos” and “los 
negritos” in the workplace to co-workers who do 
speak Spanish.  



What do you tell the attorney? 
Why? 

Are you obligated to tell them 
anything?  

What? Why? 
What are the possible 

consequences of not sharing 
your observations with them? 

 
 


